Industry News

ONLINE SHOPPING

IS there a future?

Internet shopping; a threat;

a non-event; an opportunity?
For as long as the internet has
been around, the discussion
has flowed.

Are people really buying on the
internet and if so, are they
buying things they’d
traditionally buy in a retail
centre? Does the ‘touchy feely’
syndrome prevail or

is the next generation
sufficiently technologically
advanced that internet
purchasing will start to affect
our industry. '

There’s no single answer;
it’s a complex maze of
preferences, moods,
perceptions and emotions.

There is however, some fine
research work emerging on the
topic which is proving

to be both interesting and
indicative of future trends.

This article looks at the issue.

ne of the questions asked
most often is what is
happening with internet
shopping, and online
retailers, is it all just
hype?

As the retail markets are so large in
dollar terms any major growth in
peripheral markets like online retailing
tend to be a blip on the investment
radar, but online shopping for retail
items is about to increase dramatically.
How many times have we heard that
before?

Beyond the hype, however, there
are five key reasons why
Australian internet shopping’s
long gestation period is about to
come to an end...

m It’s already happening.

m Relative lack of choice and
differentiated products available
in the retail market place.

= Online shopping is perceived
to have the price advantage
compared to retail shop prices.
m Rejection of shopping centres
by some segments of the market

for certain items.
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m Increased access to computers
and increased access speed to
the internet through Broadband
connection.

The proportion of businesses with
Internet use that reported placing
orders for goods and services over the
Internet back in 2003-04 was 42%. For
this same period, 16% of businesses
with Internet use indicated that they had
received orders via the Internet or web.
(Source: ABS. Year Book Australia 2006).

When reducing this down

to a retail market viewpoint,
the size of the Australian retail
internet market, without much
fanfare, has now passed

$1 billion.

Furthermore, this milestone was
reached without a major iconic retailer
(like a local Amazon.com for example)
leading the way. That this spending was
also achieved without most major
retailers having an e-commerce
presence demonstrates that, despite
significant obstacles, e-retailing is a
viable method of selling to Australian
consumers.

Today, on average 5% of customers
visiting shopping centres are shopping
and purchasing on the internet about
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The tenant signed the letter and
handed it to the landlord together with
a cheque for a nominated amount for
‘the security deposit’.

Subsequently the landlord due to
other developments with tenants in the
centre advised that it could not proceed
as advised in the earlier letter, gave
a credit against the next rental
installments for the security deposit
previously paid being a course of action
acquiesced in by the tenant who paid
the reduced amount of rent for the
next month.

In the following months there
were further discussions
between the parties, but
ultimately the landlord served

a notice to quit following which
the tenant argued that a new
lease had been granted to them.

For the purposes of this article | will
deal with the claim asserted by the
tenant under section 8(1) as quoted
above.

After reviewing a string of authorities
the Tribunal determined that those
authorities established the following
propositions which | quote from the
judgement regarding section 8(1)
namely:

1. A person who is already in
possession of retail shop premises
pursuant to a pre-existing tenancy not
covered by the Act may be said
notionally to “enter into possession...
as lessee under the lease” without
vacating and re-entering the
premises, once an agreement for
a new lease falling within the Act is
concluded.

2. The commencement of a lease by
virtue of entering into possession
or payment of rent by the lessee may
occur under section 8(1) even though
no formal deed or agreement of
lease was ever executed, so long
as the parties have reached
‘consensus’ as to the terms of the
lease.

3. In order to reach this ‘consensus’,
so as to give rise to the requisite
‘lease relationship’, it is not
necessary that the parties reach
agreement on all the terms of the
right of occupation. This is an implicit
consequence of the broad definition
of ‘lease’ in section 3, embracing
‘any agreement’, express or implied,
and whether oral, in writing, or partly
oral or partly in writing, “under which

a person grants or agrees to grant
to another person for value a right
of occupation of premises for the
purposes of the use of the premises
as a retail shop.”

The Tribunal in applying the above
propositions to the facts determined
that there had been a sufficient
consensus to attract section 8(1) and
that the tenant had notionally entered
into possession of the premises within
the meaning of that subsection.

This conclusion was drawn
notwithstanding the terms of the letter
which provided that no binding lease
would come into existence until a formal
document of lease had been prepared
and signed.

This case highlights for all
managers of retail premises
the extraordinary care that

is needed in negotiating with
tenants arrangements with
regard to any prospective new
lease so as to avoid unwittingly
creating a hinding lease.

A further sting may well apply if the
term created by the conduct of the
landlord and tenant is say, for 2 years
as section 16(1) of the Act will convert
that tenancy to a 5 year tenancy.

Careful managers will have obtained
section 16(3) certificates in those
circumstances to avoid a 5 year lease,
but if the manager unwittingly has
created a situation where section 8(1)
applies and has created a lease there
will be no section 16(3) certificate and

it will automatically convert the tenancy
to a 5 year term.

The end result is not a happy
one for the landlord. If you are
a manager of retail premises,
do you helieve that you are
sufficiently on top of the
implications of section 8(1)

of the Act? If not, your employer
may not be happy if you
unwittingly create a lease when
it was not intended that there
be any lease and certainly not
a lease for 5 years. scn
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